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Plaintiffs,
V.

Department of State,

Marco Rubio, in his official
capacity as Secretary of State,

Defendants.

I INTRODUCTION
On December 23, 2025, the Department of State issued “Diversity Visa Issuance Updated
Guidance” that stated: “Effective immediately, the Department of State paused all visa issuances
to diversity immigrant visa applicants.! The stated reason was concerns raised by the shooting at
Brown University and the killing of an MIT professor, suspected to have been committed by an
individual admitted through the DV program many years before. The pause was framed as

allowing the Department to undertake a review of screening and vetting protocols to ensure it

1 ” https://travel.state.gov/content/travel/en/News/visas-news/diversity-visa-issuance-updated-
guidance.html (December 23, 2025)
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can adequately establish the identity of DV selectees, verify visa eligibility, and ensure
applicants do not present a threat. /d.

The halt to the diversity visa program by the Department of State and its attendant
consulates continues and effectively ends Plaintiffs’ eligibility for a diversity visa without any
individualized assessment of their eligibility. Similar to directives in 2020 and 2021, that were
cloaked in concerns over the COVID-19 pandemic, the Department of State (“State Department”
or “DOS”) is on pace to again waste tens of thousands of congressionally allotted diversity visas
for fiscal year 2026. Plaintiffs are selectees in the DV-2026 lottery who bring this action because
the Department of State’s complete refusal to process diversity visa applications is set to doom
their once-in-a-lifetime opportunity to immigrate to the United States. The State Department’s
indefinite pause is not a mere administrative inconvenience. It operates as a denial due to the
strict statutory deadline. This Court must set aside the hold as applied to Plaintiffs and compel

DOS to adjudicate Plaintiffs’ applications forthwith, pursuant to 5 U.S.C. §§ 706(1) and 706(2).

II. PARTIES

I i
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122.

124.  Defendant Department of State is a cabinet-level department of the U.S. federal
government. DOS is responsible for the issuance of nonimmigrant visas abroad. The
Proclamations assign DOS a variety of responsibilities regarding their implementation
and enforcement.

125. Defendant Marco Rubio is the Secretary of State and has responsibility for overseeing the
administration of the visa services program by all DOS staff and ensuring that it is carried
out consistently with the Constitution and applicable statutory and regulatory authority.
He is sued in his official capacity.

III. JURISDICTION AND VENUE

126.  This Court has subject matter jurisdiction over Plaintiffs’ claims pursuant to 28 U.S.C. §
1331 (Federal Question Jurisdiction).

127.  This Court may also compel agency action that is unlawfully withheld, or which is
contrary to law, an abuse of discretion, or arbitrary and capricious. 5 U.S.C. §§ 555(b),
706(1), (2).

128.  Venue in this judicial district is proper under 28 U.S.C. § 1391(e) because this is a civil
action in which Defendants are the federal officers and agencies of the United States, a
substantial part of the events or omissions giving rise to the claims occurred in this

District, and Defendants are headquartered in this District.



129.

130.

131.

132.

Case 1:26-cv-00968 Document1l Filed 03/20/26 Page 30 of 47

The doctrine of consular non-reviewability does not apply because Plaintiffs do not
challenge a particular decision by a consular officer denying a visa. See Nine Iraqi Allies
Under Serious Threat Because of Their Faithful Service. to the United States v. Kerry
(“Nine Iraqi Allies ), 168 F. Supp. 3d 268, 290 (D.D.C. 2016) (“[TThe doctrine of
consular non-reviewability is not triggered until a consular officer has made a decision
with respect to a particular visa application.”). Rather, Plaintiffs challenge the agency’s
unlawful programmatic failure to act on the processing of DV-2026 visas.

Plaintiffs have standing. Defendants’ pause to DV-2026 visa processing will preclude
Plaintiffs from receiving any further processing of their selection in the DV-2026
program. See Food & Water Watch, Inc. v. Vilsack, 808 F.3d 905, 914 (D.C. Cir. 2015)
(internal quotation marks omitted); see also Pub. Citizen, Inc. v. Nat’l Highway Traffic
Safety Admin., 489 F.3d 1279, 1295 (D.C. Cir. 2007).

Due to Defendants’ actions, Plaintiffs are suffering from emotional injury, financial
injury, family separation, and the impending loss of the once-in-a-lifetime opportunity to
realize their dream of moving to the U.S. after having been selected in the DV-2026
lottery. The requested relief will redress these injuries by setting aside the pause and
withholding of any processing for these individuals to obtain the immigration benefits for
which they are otherwise eligible and satisfy a necessary condition precedent to entry.

IV. LEGAL BACKGROUND

. The Diversity Visa Program

Congress enacted the Diversity Immigrant Visa (“DV”’) Program as part of the
Immigration Act of 1990 to “promote diversity” in the immigration system. H.R. Rep.
No. 101-723, pt. 1 (1990); see 136 Cong. Rec. H-8629-02 (1990). To that end, Congress

allocated 55,000 immigrant visas each year to randomly selected individuals from

30
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countries with historically low levels of immigration to the United States. 8 U.S.C. §§
1151(e), 1153(c)(1)(A).

The DV program proceeds in three steps. See Almagrami v. Pompeo, 933 F.3d 774, 776—
77 (D.C. Cir. 2019). First, eligible foreign nationals enter a random lottery held once each
fiscal year. 8 U.S.C. § 1153(c); 22 C.F.R. § 42.33. Second, a “selectee” must submit a
visa application and various documents and be assigned a visa number, subject to
regional and per-country caps. Almaqrami, 933 F.3d at 77677 (citing 8 U.S.C. §
1202(b); 22 C.F.R. §§ 42.33(f)—(g), 42.61-67). Third, “[v]isa number in hand, the
selectee may schedule a consular interview, and if he meets the criteria to obtain one, the
State Department 'shall' issue him a diversity visa.” Id. at 777 (citing 8 U.S.C. §§
1153(c)(1), 1153(e)(2); 9 FAM 502.6-4). For those present in the United States,
adjustment of status under 8 U.S.C. § 1255 substitutes for consular processing. See 8
U.S.C. § 1255(a).

A selectee's spouse and unmarried minor children may immigrate as derivatives. 8 U.S.C.
§§ 1151(e), 1153(d).

CRITICAL STATUTORY DEADLINE: A diversity visa expires at the end of the federal
government's fiscal year—September 30—for the year in which the applicant won the
lottery. 8 U.S.C. § 1154(a)(1)(I)(i1))(IT). For DV-2026 selectees, this deadline is
September 30, 2026. This deadline is absolute and cannot be extended by agency action.
Once elapsed, the visa number is extinguished by operation of statute, regardless of the
cause of any delay. See Goodluck v. Biden, 104 F.4th 920, 928 (D.C. Cir. 2024).

Courts have long recognized that the government's failure to adjudicate diversity visa

applications causes irreparable harm, because the statutory deadline renders any delay
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permanent. See, e.g., Paunescu v. INS, 76 F. Supp. 2d 896, 900 (N.D. I11. 1999);
Przhebelskaya v. USCIS, 338 F. Supp. 2d 399, 402 (E.D.N.Y. 2004); P.K. v. Tillerson,
302 F. Supp. 3d 1, 5 (D.D.C. 2017); Gomez v. Trump, 485 F. Supp. 3d 145, 195-98
(D.D.C. 2020) (Gomez I).

137.  In Goodluck, the D.C. Circuit reversed the district court’s subsequent order directing the
State Department to reserve visas for issuance after the September 30 deadline but did not
otherwise disturb the underlying orders mandating adjudication of as many visas as
possible post order, prior to September 30. Goodluck, 104 F.4th at 925.

138. The INA's visa-issuance framework is mandatory: where a selectee is eligible, the State
Department “shall” issue the visa. 8 U.S.C. § 1153(e)(2). USCIS “shall” grant an
adjustment application if the applicant meets the requirements. 8 C.F.R. § 245.2(a)(5)(1).

139.  Neither the INA nor any regulation grants DOS or USCIS authority to suspend the
processing of adjustment applications categorically pending an open-ended security
review, without individualized findings.

B. The DV Pause Policy

140. On December 18, 2025, Defendant’s sister agency, the Department of Homeland Security
(“DHS”), through DHS Secretary Noem, announced via social media that she was “immediately
directing USCIS to pause the DV-1 program.” No Federal Register notice was published. No
proposed rule was issued. No public comment period was provided.

141.  On December 19, 2025, USCIS issued Policy Memorandum PM-602-0193, titled “Hold
and Review of Pending USCIS Adjustment of Status Applications Filed by Aliens Under
the Diversity Immigrant Visa Program,”

https://www.uscis.gov/sites/default/files/document/memos/PM-602-0193-
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DiversityVisaHolds-20251219.pdf (“PM-0193” or “Pause Policy”). PM-0193 was

effective immediately.

PM-0193 directs USCIS officers to: (1) place an immediate hold on all pending [-485
adjustment of status applications, related ancillary applications—including I-765
employment authorization and I-131 advance parole—and waiver applications filed by
DV selectees; and (2) conduct a “comprehensive review” of all screening, vetting, and
adjudication procedures for DV-based adjustment cases.

PM-0193 defines “hold” to mean that “a case [may] proceed through processing, up to
final adjudication,” but that “final adjudication”—i.e., “the issuance of a final decision on
a case, such as an approval, denial, or dismissal”—is suspended. PM-0193 at n. 1-2.
PM-0193 contains no stated timeline for completion of the review. It provides that the
hold “will remain in effect until lifted by the USCIS Director or the Secretary of
Homeland Security.” PM-0193 at 2-3. No such lifting has occurred.

PM-0193 requires affected applicants to undergo re-interview or supplemental interviews
to reassess national security, criminal, identity, and admissibility issues. It contains no
exception for applicants who have already been interviewed, have passed background
checks, and have been found prima facie eligible.

PM-0193 applies categorically to all pending DV-based adjustment applications
regardless of the individual applicant's nationality, criminal history, security profile, or
status in adjudication. It makes no individualized finding of risk for any applicant.
PM-0193 acknowledges that its predecessor in the national-security hold context, PM-

602-0192 (Dec. 2, 2025)—which imposed holds on applications from nationals of 19
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designated high-risk countries—served as the model for PM-0193. Unlike PM-0192, PM-
0193 applies irrespective of nationality.

On December 23, 2025, the Department of State published updated guidance confirming
that it had paused all diversity visa issuances to DV applicants at consulates and
embassies worldwide, with no exceptions.

https://travel.state.gov/content/travel/en/News/visas-news/diversity-visa-issuance-

updated-guidance.html (December 23, 2025).

The guidance states that DV applicants “may submit visa applications and attend
interviews,” but that “no DVs will be issued.” 1d.

It confirms that “[t]here are no exceptions to this guidance.”

The stated rationale for PM-0193 and the State Department's corresponding pause is a
December 13, 2025 shooting at Brown University and MIT, allegedly committed by a
Portuguese national who entered the United States via the DV program in 2017. Neither
PM-0193 nor the State Department guidance makes any finding that DV-2026 applicants
as a class present elevated security risks, nor does either identify any deficiency in
existing vetting procedures that would justify categorical suspension of all DV
adjudications.

The Pause Policy did not comply with the notice-and-comment rulemaking requirements
of the APA, 5 U.S.C. § 553. The government has asserted that the APA's foreign affairs
function exemption, 5 U.S.C. § 553(a)(1), exempts immigration policies from notice-and-
comment. See Determination: Foreign Affairs Functions of the United States, 90 FR
12200 (Mar. 14, 2025) (Rubio). That broad assertion has not been adjudicated and is

legally contested. But regardless of whether notice-and-comment was required, the Pause
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Policy is independently subject to judicial review and must be set aside under §
706(2)(A) as arbitrary and capricious.

V. FACTUAL ALLEGATIONS
President Trump has long held animosity to the Diversity Lottery Immigrant Visa
Program. On November 2, 2017, President Trump tweeted, “I am calling on Congress to
TERMINATE the diversity visa lottery program that presents significant vulnerabilities
to our national security.”> Expanding on his tweet at a cabinet meeting, President Trump
stated, “I’m going to ask Congress to immediately initiate work to get rid of this program.
The program ‘sounds nice.’ It’s not nice. It’s not good.”
In January of 2018, former President Trump released a framework for proposed
immigration reform. White House Framework on Immigration Reform & Border
Security, issued Jan. 25, 2018.* One of the four pillars in President Trump’s desired
reform of the immigration system was the elimination of the diversity visa program. /d.
On February 15, 2018, the Department of Homeland Security, an agency tasked with the
implementation and enforcement of laws enacted by Congress, published on its website a
call to “eliminate the reckless visa lottery to secure the nation and protect the American

worker.””

2 “Trump repeats call on Congress to ‘terminate’ visa immigration program,” available at
https://thehill.com/homenews/administration/358481 -trump-repeats-call-on-congress-to-

terminate-a-visa-immigration (last visited Feb. 15, 2022).

3 “President Trump Calls for Ending Diversity Visa Lottery Program,” available at
https://time.com/5005647/diversity-visa-lottery-donald-trump/ (last visited Feb. 15, 2022).

4 Available at https:/trumpwhitehouse.archives.gov/briefings-statements/white-house-
framework-immigration-reform-border-security/ (last visited Feb. 15, 2022).

> “We Need to End Unchecked Chain Migration and Eliminate the Reckless Visa Lottery to
Secure the Nation and Protect the American Worker,” Feb. 15, 2018, available at
https://www.dhs.gov/news/2018/02/15/we-need-end-unchecked-chain-migration-and-eliminate-

reckless-visa-lottery-secure (last visited Feb. 15, 2022).
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Later in February of 2018, former President Trump continued his administration’s
campaign against the diversity visa lottery, remarking: “Think of the lottery. You have a
country, they put names in. You think they're giving us their good people? Not too many
of you people are going to be in a lottery. So, we pick out people, then they turn out to be
horrendous and we don't understand why. They're not giving us their best people, folks.”®
The following day, he again mischaracterized the diversity visa lottery as people being
“thrown into a bin and many of those people are not the people you want in the country,
believe me.”’

Despite President Trump’s exhortations and those of officials in his administration,
Congress declined to eliminate the diversity visa program, and his administration
remained charged with lawfully administering it.

Shortly after the onset of the COVID-19 pandemic, former President Trump issued
Presidential Proclamation 10014, which suspended the entry of diversity visa holders into
the United States unless their entry was deemed to be “in the national interest.”
Proclamation 10014, 85 Fed. Reg. 23,441, 23,441-43 (Apr. 22, 2020). This initial 60-
day suspension was extended through December 31, 2020 via Presidential Proclamation
10052. 85 Fed. Reg. 38,263, 38,263, 38,266 (June 22, 2020).

On December 31, 2020, former President Trump issued Presidential Proclamation 10131,
again extending the suspension through March 31, 2021. See Proclamation 10131, 86

Fed. Reg. 417, 418 (Dec. 31, 2020).

® Transcript of President Trump’s Speech at CPAC, Feb. 23 2018, available at
http://edition.cnn.com/TRANSCRIPTS/1802/23/ath.01.html, (last visited Feb. 15, 2022).

7 Interview: Jeanine Pirro with Donald Trump on Justice with Judge Geanine on Fox, February
24, 2018, available at https://factba.se/transcript/donald-trump-interview-jeanine-pirro-fox-news-
february-24-2018 (last visited Feb. 15, 2022).
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160. In March of 2020, in response to the COVID-19 pandemic, the State Department
suspended all routine nonimmigrant and immigrant visa services. U.S. Dep’t of State
Bureau of Consular Affairs, Suspension of Routine Visa Services.® After the issuance of
Presidential Proclamation 10014, the Department of State instructed consular posts that
they could process immigrant visas that the post believed met an exception to the
proclamation, but offered no specific exception for diversity visa applicants.
Filazapovich, 567 F. Supp. 3d at 129-30.

161. On July 8, 2020, the State Department issued guidance that created “a phased approach to
the resumption of routine visa services” known as the “Diplomacy Strong framework.”
Id. at 89. Under the Diplomacy Strong framework, only when a consular post reached
“phase three” could it process diversity visa applications, and even then, only for
selectees eligible for an independent exception to Presidential Proclamation. 10014. Id. at
*7.

162.  On November 12, 2020, the Department of State issued new tiered visa processing
guidance. /d. Under the new tiered guidance, citing congressionally created timelines for
family-based immigrant visas, the Department of State required consular posts to
prioritize family-based visas for immediate relatives and fiancé(e)s over other categories.
Id. Diversity visas were relegated to the bottom tier. Further guidance indicated that
posts should deprioritize processing of visas for those affected by Presidential

Proclamation 10014, including nearly every diversity visa applicant. Id. at *8.

8 Available at https://travel.state.gov/content/travel/en/News/visas-news/suspension-of-routine-
visa-services.html (last visited Feb. 15, 2022).
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For fiscal year 2020, the Department of State failed to process diversity visas based on its
“no visa” policy, an unlawful interpretation of 8 U.S.C. § 1182(f). Gomez v. Trump, 485
F. Supp. 3d 145 (D.D.C. 2020).

For fiscal year 2021, the Department of State failed to process diversity visas based on its
“no visa” policy and on an unlawful deprioritization of diversity visas as compared with
other types of visas. Goh v. U.S. Dep’t of State, No. 21-cv-00999-APM, 2021 WL
4427426 (D.D.C. Sept. 28, 2021).

In reviewing similar Department of State actions in administering the DV-2020 program
six years ago, a court in this district issued an injunction on September 4, 2020, finding
that the DV-2020 plaintiffs were “substantially likely to succeed on their claims that (1)
the State Department’s policy of not reviewing and adjudicating non-exempt visas is not
in accordance with law, is in excess of statutory authority, and is arbitrary and capricious;
(2) the State Department’s non-processing of 2020 diversity visa applications constitutes
agency action unreasonably delayed; and (3) the State Department’s exclusion of 2020
diversity visa applications from its guidance on mission critical services is arbitrary and
capricious.” Gomez, 485 F. Supp. 3d at 159.

In 2021, the district courts held that the Department of State once again unreasonably and
unlawfully withheld adjudication of plaintiffs’ DV-2021 applications, and that
Department of State’s prioritization policy was arbitrary and capricious as applied to
diversity visa applicants. See Filazapovich v. Dep’t of State, 567 F. Supp. 3d 83, 129-30
(D.D.C. 2021), rev’d on other grounds Goodluck v. Biden, 104 F.4th 920 (D.C. Cir.

2024).

38



167.

168.

169.

170.

Case 1:26-cv-00968 Document1l Filed 03/20/26 Page 39 of 47

Now, after processing cases in a regular manner during the Biden Administration, the
Department of State has withheld adjudications for DV-2026 visa applicants without
regard for 55,000 visas allocated for issuance by the end of September 2026.°

A process of checking case statuses prior to January 1, 2026, reflected that the
Department of State issued approximately 7,000 diversity visas between October 1, 2025
and December 31, 2025. Department of State changes protocols in their system and since
January 1, 2026, it has become impossible to ascertain if any diversity visas have been
issued. Anecdotally, very few have, and those that have were from European countries.
The Department of State issued a statement on its website on December 23, 2025, that it
had “paused all visa issuances to diversity immigrant visa applicants.”'® There has been
no update for the last 87 days as it relates to this pause, or the purported “review of the
screening and vetting protocols in the DV program.”

Secretary Rubio has made clear that this pause reflects not a temporary administrative
hold but a deliberate policy to end diversity visa processing entirely. The DV pause is
consistent with Secretary Rubio’s sweeping Day One visa elimination agenda. On
January 20, 2025, Secretary Rubio directed the suspension of visa issuances to nationals
of approximately 75 countries pending purported review of screening and vetting

procedures. See 90 Fed. Reg. 8,805 (Feb. 3, 2025).

? Congress allotted up to 55,000 diversity visas per fiscal year. 8 U.S.C. § 1153(c). Up to 5,000
of the 55,000 annually allocated diversity visas are made available for use under the Nicaraguan
Adjustment and Central American Relief Act (“NACARA”) program. Visa Bulletin for April
2026, available at https://travel.state.gov/content/travel/en/legal/visa-law0/visa-
bulletin/2026/visa-bulletin-for-april-2026.html (last visited March 17, 2026).

10.See DOS website, last checked on March 17, 2026:
https://travel.state.gov/content/travel/en/News/visas-news/diversity-visa-issuance-updated-

guidance.html#:~:text=This%20action%201s%20being%20taken.,we%20refer%20you%20t0%20

DHS.
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171.  That suspension, like the DV pause, was imposed by policy directive without notice-and-
comment rulemaking and without statutory authority, and it remains in effect to this day.
The DV pause is thus not an isolated security measure but the latest chapter in Secretary
Rubio’s systematic effort, coordinated with former DHS Secretary Noem’s December 18,
2025, announcement directing USCIS to “pause the DV-1 program,” to halt lawful visa
issuances across categories and nationalities.

172.  Congress authorized the DV program and established its statutory framework; Secretary
Rubio cannot unilaterally dismantle it through a social media post and an unsigned policy
memorandum.

173.  The Department of State stopped publishing monthly statistics in August 2025, and as
such it is impossible to state the number of diversity lottery immigrant visas issued in FY
2026, if any, except as to the methodology described earlier. !

174. The Department of State knows exactly how many diversity visas it needs to be
processing at its consulates around the world each month in order to maximize usage of
all available visa numbers for the visa year. Even though the Department of State knows
the speed at which it should be processing applications in order to even approach the
55,000 visa cap, it is woefully and intentionally behind on processing these visas.

175. The Department of State has halted or delayed the issuance of diversity visas agency
wide. This is not a matter of a small number of individual consulates exercising
discretion to allocate limited resources; but rather programmatic delay caused by the

Department of State D.C.-led policy.

1 See U.S. Dep’t of State, Monthly Immigrant Visa Issuance Statistics, , available at:
https://travel.state.gov/content/travel/en/legal/visa-law(/visa-statistics/immigrant-visa-
statistics/monthly-immigrant-visa-issuances.html .
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Plaintiffs and their families are suffering severe emotional, economic, educational, and
personal harms. These harms will continue to worsen if Defendants’ actions are not
enjoined. They will miss perhaps the only opportunity in their lifetime to immigrate to
the United States, reunify their families, and pursue educational and career opportunities.
Most Plaintiffs have no other way to legally immigrate to the United States and their odds
of winning the lottery a second time are low; loss of this opportunity is therefore likely
the death of their dream to become Americans.

VI. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Unlawful Agency Action — 5 U.S.C. § 706(2)(A)

Plaintiffs incorporate the foregoing allegations as if fully set forth herein.

The APA defines “agency action” to include “the whole or a part of an agency rule,
order, license, sanction, relief or the equivalent or denial thereof, or failure to act.” 5
U.S.C. § 551(13).

Under 5 U.S.C. § 706(2)(A), a reviewing court shall “hold unlawful and set aside agency
action, findings, and conclusions found to be arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.”

Defendant’s DV-2026 indefinite pause policy is arbitrary and capricious because: (a) it
suspends adjudication of all diversity visas categorically, without individualized risk
findings; (b) it provides no rational nexus between the DV program as a whole and the
alleged security concern that purportedly motivated the pause; (¢) it provides no timeline,
no benchmarks, and no criteria for lifting the hold; and (d) it operates as a functional end
of DV-2026 selectees' statutory entitlements by running the clock on the September 30,

2026 deadline.
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The pause policy is not in accordance with law because Defendants have a mandatory,
nondiscretionary duty to follow Congress’s will and provide for an adjudication of
immigrant visa applications. 8 U.S.C. § 1202(b). No statutory provision authorizes the
State Department to suspend the DV program categorically. Cf. Heckler v. Chaney, 470
U.S. 821, 832-33 (1985).

Defendants’ policy is also contrary to the INA's structure, which authorizes the allocation
of visas that expire every September 30, 2026. Almaqrami, 933 F.3d at 777.

This Court should set aside Defendants’ halt to the issuance of diversity visas as applied
to Plaintiffs, order the State Department to adjudicate all Plaintiffs’ visa applications, and

issue all visas prior to September 30, 2026.

SECOND CAUSE OF ACTION

(Unlawful Failure To Conduct Notice And Comment Rulemaking in Violation Of The

184.

185.

186.

187.

Administrative Procedure Act, 5 U.S.C. § 706(2)(D))
Plaintiffs repeat and reallege the averments in all preceding paragraphs of this complaint.
The APA instructs courts to set aside agency action found to be “without observance by
procedure required by law.” 5 U.S.C. § 706(2)(D).
The APA requires that an agency provide public notice of, and opportunity to comment
on, legislative rules before their promulgation. 5 U.S.C. § 553(b)-(c). See Perez v. Mortg.
Bankers Ass’n, 575 U.S. 92, 96 (2015).
Rules must be published in the Federal Register through notice and comment rulemaking
unless (1) they are an “interpretative rule” or (2) the agency finds “good cause” against

publishing notice and incorporates that finding into the rule. 5 U.S.C. § 553(b)(4)(A-B).
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191.

192.

193.
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Defendants have made no “good cause” finding to exempt the policy suspending all
diversity visa issuances from the notice and comment requirement, and neither has such
finding been incorporated into its announced “Update,” which is the functional equivalent
of a legislative rule for Plaintiffs since it effectively renders them ineligible for a visa.

“A key feature of” interpretive rules “is that, unlike legislative rules, they do not ‘have
the force and effect of law’—or, otherwise said, bind private parties.” Kisor v. Wilkie,
588 U.S. 558, 573 (2019).

Legislative rules must be subject to notice-and-comment rulemaking “to ensure ‘that [n]o
binding of anyone occurs merely by the agency’s say-so.”” Id.

To determine whether private parties have been bound by the rule is “best ascertained by
asking (1) whether in the absence of the rule there would not be an adequate legislative
basis for enforcement action or other agency action to confer benefits or ensure the
performance of duties, (2) whether the agency has published the rule in the Code of
Federal Regulations, (3) whether the agency has explicitly invoked its general legislative
authority, or (4) whether the rule effectively amends a prior legislative rule. If the answer
to any of these questions is affirmative, we have a legislative, not an interpretive rule.”
American Mining Congress v. Mine Safety & Health Admin., 995 F.2d 1106 (D.C. Cir.
1993).

Defendants’ policy categorically ends the DV-2026 program for eligible applicants, like
Plaintiffs.

First, the rule effectively amends the legislative rules governing immigrant visa issuance

for candidates that have paid fees for an adjudication and even attended an interview.
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195.

196.

197.

198.

199.
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The announced rule cites no statutory or legal authority for the proposition that justifies
an end to the program.

There is no authority provided in the INA or implementing regulations for such an end to
this time-sensitive program.

Defendants’ policy is not simply an “Update;” it is the paradigm of “binding” a party
“merely by the agency’s say-so.” Kisor, 588 U.S. at 573.

The halt to DV processing eviscerates Congress’ carefully crafted process for the
issuance of diversity visas per annum.

Because the rule supplants an existing legislative framework and detailed rules regarding
diversity visas and there is no legislative basis for the action absent the rule, it is a
legislative rule.

Accordingly, Defendants failed to provide notice and an opportunity for comment as

required by the APA and have thus violated 5 U.S.C. § 553(b)-(c) and § 706(2)(D).

THIRD CAUSE OF ACTION

Agency Action Unlawfully Withheld in Violation of the Administrative Procedure Act

200.

201.

202.

203.

204.

(5 U.S.C. § 706(1))
Plaintiffs repeat and reallege the averments in all preceding paragraphs of this complaint.
Pursuant to 5 U.S.C. § 701(b)(1), the Department of State is subject to the APA.
Defendants’ continued refusal to act pursuant to its policy directive constitutes
reviewable final agency action under 5 U.S.C. § 704.
Pursuant to 5 U.S.C. § 706(1), this Court may compel agency action unlawfully withheld.
Congress has expressly directed that “[a]ll immigrant visa applications shall be reviewed

and adjudicated by a consular officer.” 8 U.S.C. § 1202(b) (emphasis added); see also
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Goodluck v. Biden, 104 F.4th 920, 922 (D.C. Cir. 2024) (recognizing mandatory
processing duty under § 1202(b)).

Defendants’ policy to halt diversity visas processing at the consular level is action
unlawfully withheld resulting in the waste of tens of thousands of congressionally allotted
DV-2026 visas.

Because Defendants lack the statutory or regulatory authority to refuse to process or
allocate congressionally allocated visas, the deprioritization of diversity visas resulting in
the wastage of tens of thousands of DV-2026 visas constitutes agency action unlawfully
withheld.

Left unchecked, Defendants’ policy will end Plaintiffs’ opportunity for a visa.

This Court should find Defendants are unlawfully withholding agency action and order
Defendants to adjudicate their diversity visa applications before the end of fiscal year
2026.

VII. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request that this Court grant the following relief:

(D) Assume jurisdiction over this matter;

(2) Set Aside Defendants’ December 23, 2025 “Diversity Visa Issuance Updated
Guidance” as arbitrary, capricious, an abuse of discretion, and not in accordance
with law.

3) Set aside Defendants’ December 23, 2025 “Diversity Visa Issuance Updated
Guidance” because the rule to suspend visa issuances for DV-2026 was not made

according to the notice and comment process required by law.
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4) Compel Defendants to adjudicate and issue visas to all approved Plaintiffs on or
before September 30, 2026;
%) Order Defendants to perform all of the above expeditiously;
(6)  Award Plaintiffs’ costs of suit and reasonable attorney’s fees under the Equal
Access to Justice Act, 28 U.S.C. § 2412, and any other applicable law;
(7) Enter all necessary writs, injunctions, and orders as justice and equity require.
(8) Grant such further relief as this Court deems just and proper.
March 20, 2026 Respectfully submitted,
/s/Charles H. Kuck
Charles H. Kuck
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